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(e) If the BIA determination is not 
received within the prescribed time pe-
riod, the contracting officer and the 
prime contractor may rely on the rep-
resentation of the subcontractor. 

(f) Subject to the terms and condi-
tions of the contract and the avail-
ability of funds, contracting officers 
shall authorize an incentive payment 
of 5 percent of the amount paid to the 
subcontractor. Contracting officers 
shall seek funding in accordance with 
agency procedures. 

[56 FR 41737, Aug. 22, 1991, as amended at 57 
FR 20377, May 12, 1992; 61 FR 39211, July 26, 
1996; 62 FR 40236, July 25, 1997; 64 FR 10532, 
Mar. 4, 1999] 

26.104 Contract clause. 

Contracting officers in civilian agen-
cies may insert the clause at 52.226–1, 
Utilization of Indian Organizations and 
Indian-Owned Economic Enterprises, in 
solicitations and contracts if— 

(a) In the opinion of the contracting 
officer, subcontracting possibilities 
exist for Indian organizations or In-
dian-owned economic enterprises; and 

(b) Funds are available for any in-
creased costs as described in paragraph 
(b)(2) of the clause at 52.226–1. 

[65 FR 24323, Apr. 25, 2000] 

Subpart 26.2—Disaster or 
Emergency Assistance Activities 

SOURCE: 72 FR 63087, Nov. 7, 2007, unless 
otherwise noted. 

26.200 Scope of subpart. 

This subpart implements the Robert 
T. Stafford Disaster Relief and Emer-
gency Assistance Act (42 U.S.C. 5150), 
which provides a preference for local 
organizations, firms, and individuals 
when contracting for major disaster or 
emergency assistance activities. 

26.201 Definitions. 

Emergency response contract means a 
contract with private entities that sup-
ports assistance activities in a major 
disaster or emergency area, such as de-
bris clearance, distribution of supplies, 
or reconstruction. 

Local firm means a private organiza-
tion, firm, or individual residing or 

doing business primarily in a major 
disaster or emergency area. 

Major disaster or emergency area 
means the area included in the official 
Presidential declaration(s) and any ad-
ditional areas identified by the Depart-
ment of Homeland Security. Major dis-
aster declarations and emergency dec-
larations are published in the FEDERAL 
REGISTER and are available at http:// 
www.fema.gov/news/disasters.fema. 

26.202 Local area preference. 
When awarding emergency response 

contracts during the term of a major 
disaster or emergency declaration by 
the President of the United States 
under the authority of the Robert T. 
Stafford Disaster Relief and Emer-
gency Assistance Act (42 U.S.C.5121, et 
seq.), preference shall be given, to the 
extent feasible and practicable, to local 
firms. Preference may be given through 
a local area set-aside or an evaluation 
preference. 

26.202–1 Local area set-aside. 
The contracting officer may set aside 

solicitations to allow only local firms 
within a specific geographic area to 
compete (see 6.208). 

(a) The contracting officer, in con-
sultation with the requirements office, 
shall define the specific geographic 
area for the local set-aside. 

(b) A major disaster or emergency 
area may span counties in several con-
tiguous States. The set-aside area need 
not include all the counties in the de-
clared disaster/emergency area(s), but 
cannot go outside it. 

(c) The contracting officer shall also 
determine whether a local area set- 
aside should be further restricted to 
small business concerns in the set- 
aside area (see Part 19). 

[72 FR 63087, Nov. 7, 2007, as amended at 76 
FR 18312, Apr. 1, 2011] 

26.202–2 Evaluation preference. 
The contracting officer may use an 

evaluation preference, when authorized 
in agency regulations or procedures. 

[73 FR 53996, Sept. 17, 2008] 

26.203 Transition of work. 
(a) In anticipation of potential emer-

gency response requirements, agencies 
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